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It has been stated that the state commission appointed by the Gov- 
ernor, under the authority of the legislature, to investigate the use of 
voting machines in New Jersey, will report favorably upon them to the 
next legislature, and that a machine called the “Standard” will be given 
the preference. There is a law now, passed last winter, by which county 
municipal governments may procure the adoption of voting machines 
(P. L. 1902, p. 640), but it is expected that there must be further legisla- 
tion to secure the adoption of these machines, by compulsion, as it were, 
before they will come into general use. In other words, it is said that 
the average party manager will object to the use of the machines, because 
the automatic recording and final counting of votes will not be exactly 
to his liking. We think, however, the real objection will be the large 
first cost of them, for that they are bound to come and to stay seems to 
be conceded. No bank which has an adding machine will go back to the 
old method of adding up the amounts of bank checks chargeable against 
a depositor, as time is saved and accuracy gained by having the addition 
completed the moment the different amounts are stated. It will be the 
saine way with the voting machine. ‘The moment the election closes 
the result can be announced. This is of great importance to all inter- 
ested. When one such a machine is introduced in a community we 
do not think it can go out of favor, provided it works smoothly and 
accurately. Besides this, there is no manner of reason why a man’s vote 
should net be recorded always as he purposes to have it recorded, instead 
of being thrown out because of some slight non-compliance with the law. 
Candidates who have been really elected have been declared not elected 
over and over again by the courts because the election law had not been 
complied with by some few—sometimes by many—of the voters, and 
invariably through ignorance, not by design. With a voting machine 
there will be no mistakes. The process of voting is said to be simple 
enough, and any intelligent man can vote in this manner as well as by 
depositing a printed ballot on which he needs to make a number of 
erasures, and then he is absolutely certain that it will be counted as cast. 


In August, 1901, a majority report was presented by a special com- 
mittee of the American Bar Association, advising the bar associations of 
the several states to support legislation, or, where necessary, constitutional 
amendments, providing for a verdict by jury upon a three-fourths vote. 
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The result has probably been unsatisfactory to the members of the 
American Bar Association who favored this project, because we are not 
aware that any states have adopted the rule since that period. Perhaps 
we are in error, but we feel quite certain that a three-fourths verdict is 
not in operation, nor even under discussion, in any of the Western or 
Middle states. This ought not so to be. Those who have carefully con- 
sidered the matter and, we think, the majority of all active practitioners 
feel that the necessity for a twelve-men unanimous verdict is not promo- 
tive of justice and equity. The New Jersey Law Journal would like 
to see New Jersey make a step in this direction, and thus set an example 
to the adjoining larger states. No one has ever supposed for a moment 
that justice would be advanced by compelling the unanimous consent 
of every member of the Supreme court, or of the Court of Errors and 
Appeals, to secure a decision in every case, and why is there more reason 
that twelve average men, not skilled in the performance of their duties, 
should be called upon to agree, every one, on identically the same ver- 
dict before any verdict at all can be rendered? It is preposterous in 
logic and often unjust in practice. We earnestly hope the lawyers of 
this state will agree to secure the proper legislation to remedy this long- 
standing evil. If we are to continue it simply because it was originated 
in the time of Henry II., well; but if it is to be continued because it is 
conducive to just verdicts, the fallacy is obvious. On another page we 
present some extracts from an address read sometime ago before the 
Kansas State Bar Association,:in which facts are presented which may 


prove of interest in this connection. 


The first state in the Union to have an out-and-out popular referen- 
dum is Oregon. That state has now adopted an amendment to the 
state constitution which establishes completely the direct power of the 
people over legislation. It is provided that whenever eight per cent. of 
the legal voters petition for any specific legislation, this must be sub- 
mitted to popular judgment at the polls, and if a majority approve of it, 
it is made law without the intervention of the legislature. Also, if five 
per cent. of the voters demand the popular judgment on any bill which 
the legislature passes, it must be submitted to the people, who may 
ratify or reject it. It is further provided that the governor shall not 
have the power to veto a bill which the people have adopted by direct 
ballot. There ought to be no objection on the part of sister states to 
watching the progress of this referendum principle in Oregon, to see 
how it eventuates. For our own part, we fail to discern how it can 
be made, in all cases, to establish the public weal (though it may in some 
cases), because it is quite within the bounds of probability that certain 
measures which are wholly for the public good shall be repudiated by 
a majority vote at the polls, notwithstanding all the more thoughtful 
elements of society might discern that the law is good and needful. It 
is conceded that it may put a veto upon certain measures of the legisla- 
ture that ought not to become laws and thus break up legislation 
inimical to public interests, but, at the same time, it puts it into the 
hands of a small body of men to set in operation expensive machinery, 
and then to call in as judges those who are not qualified by education 
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along legislative lines to pronounce upon it, besides opening the door 
to corruption. Probably it will be said that it is less difficult to corrupt 
a large body of voters than a small body of legislators, and this may be 
true. At all events, the referendum scheme, which seems to have proven 
a reasonable success in Switzerland, and which has many intelligent 
advocates in this country, will now have a trial in Oregon, and the result 
of that trial will be watched for with unusual interest. 


An article appeared in the July number of “Success,” written by 
Editor Chapin, of the “American Lawyer,” which has had a wide reading 
and called forth much comment. The author entitles his article “The 
Decline of the Practicing Lawyer.” He states, in effect and in terms, 
that “within twenty years the individual or general-practice lawyer will 
be extinct, save only in the remoter country districts.” Mr. Chapin 
makes a strong argument to show that legal business, which was formerly 
an all-round business, has disintegrated—if that be the correct term; at 
all events, has divided itself up into sections. To use his own language, 
he says: “Reduced to a chemical formula, computed on a scale of ten, the 
sum of legal business may be said to be compounded of the following: 


Real estate 

Corporations 

Commercial cases and “collections” 
Wills and administration of estates 
Accident and negligent suits 
Defense of criminals 


We do not think the chemical formula is exact. There seems to be 
no way of getting at it in fact. Nevertheless, it is true that the average 
successful lawyer of to-day is the lawyer who has a specialty. It may 
be in defending criminals; it may be in contesting assessments in cities; 
it may be in handling the business of corporations or that of estates. 
Whatever it is, he makes a success along a single line, becoming in that 
line an expert; but he has neither the time nor the inclination to make 
an equal success in other directions. This is a necessity of the times, 
and does not come from any defect in present systems of education. The 
fact is, that legal business has changed and changed again during the 
lifetime of many lawyers of the present day. At present there are 
combinations of classes of lawyers in the cities, so that large law firms 
have specialties and sub-divisions of specialties; and the clerks in their 
offices are not, as formerly, merely law students, but lawyers, who— 
some of them, at least—might make reputations if practicing for them- 
selves, but who are willing to hide their identity under the shadow of a 
partnership name. Collection lawyers in the cities are now of slight 
account, compared with the collection agencies, and there are few who 
can undertake to make searches and compete with the title companies. 
Good trial lawyers seem to be growing less and less in number. As a 
matter of fact, there is an evolution in the department of the law, just as 
there is in every other profession, and what it will be twenty-five or fifty 
years hence no living lawyer now knows. 
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The conduct of Mr. Justice Fort in wielding all his influence toward 
breaking up the gambling resorts in Long Branch has been followed 
by the complete overthrow of the unlawful processes there and the 
removal of the gamblers to Saratoga. The result will prove so beneficial 
to that region, and to the whole state, that the thanks of the people 
are due to Judge Fort for this triumph of moral principle over iniquity. 
In common with friends everywhere, the New Jersey Law Journal tenders 
its congratulations and thanks to this fearless Supreme court Justice for 
so great an achievement. When Mr. Justice Hendrickson has accom- 
plished the same end in Atlantic county, the state may breathe more 
freely from one end to the other, and may re-invite within her borders, 
both for summer and winter, families and individuals from other states, 
who like to look upon New Jersey as the best resort-place in the country. 
Both Saratoga and Long Branch have, for years, gone out of existence 
as popular places of resort for moral people. Atlantic City will follow 
the same course, unless its downward progress in the direction of gam- 
bling is arrested. 


ANTIQUATEZED COURIS AND MISCARRIAGE OF JUSTICE. ! 
VI. 
MULTIPLICITY IN FORMS OF ACTION. 


The following cases are selected as illustrations of a vice inherent in 
our system of procedure, namely, that of having a great many forms of 
action. 

Guild was appointed by a judge of the Supreme court receiver 
to collect and convert into cash the assets of a debtor against whom a 
judgment had been rendered. The receiver brought suit in the Court 
of Chancery against the debtor and others to recover certain property. 
The suit was begun by an original bill of complaint; it was duly litigated 
and, when heard, the Court of Chancery, without deciding the merits 
of the controversy, held that the receiver had no title to sue because 
the order appointing him to his office had been signed by a judge of 
the wrong court. Thereupon the receiver got a new order of appoint- 
ment, signed by the proper judge, and asked leave to continue the suit 
by filing a supplemental bill in which his new title should be duly set out. 
The court granted leave, the supplemental bill was filed and the case 
then submitted for decision. But, after taking time for consideration, 
the court decided (1) that a supplemental bill was not the proper form 
of action, in the circumstances; (2) that as the original suit had been 
begun before the receiver had got a legal appointment, it must be dismissed 
and a new suit started, based upon the later appointment. Two years 
and a half elapsed between the beginning of the first suit and the render- 
ing of this decision. The case is Guild v. Meyer, 59 N. J. Equity 390. 

McDonald and the City of Newark had a controversy, a few years 
ago, involving these two questions: First, had the city a right to 

1 The preceding article did not mention the “ Divisional Courts” of the King’s Bench Di ision in 
the English system for the same reason that it did not mention the three divisions in which our 
Supreme court sits at Trenton. The divisions are not separate institutions. Any two judges of the 


King’s Bench may sit as a Divisional court to perform the functions of the full court, When sitting 
in banc it is always divided in that way, not more than two members sitting together. 
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discharge him from his position as clerk in the treasurer’s office without 
assigning a cause or giving him a hearing, as, in fact, it had done? 
And, second, if the city had no such right, was it bound to pay him his 
salary or other compensation for the time it had expelled him, notwith- 
standing it had put another in his place? In order to settle this contro- 
versy he found it advisable to bring three law-suits, which consumed 
three years’ time, less one month. At the end of that period his third 
suit was dismissed and the controversy remained unsettled. The first 
question was decided in his favor, upon the merits, in the first suit which 
he brought against the city by writ of certiorari. In that he asked 
the Supreme court to annul the resolution by which the city had dis- 
charged him, and the court did so. In its opinion, however, the court 
seriously discussed, as one of the principal mooted points in the case, 
the question whether he had chosen the proper form of action. Should 
it not have been quo warranto? But on this point also he won. The 
city took the case to the Court of Errors and Appeals; that court 
dismissed the writ of error, and the plaintiff's right was established (58 
N. J. L. 13). This case consumed more than eighteen months. Then 
McDonald began another suit by writ of mandamus to compel the city 
to reinstate him in his place. In this he was also successful. That 
suit, I think, was not contested and it lasted only about four months. 
Next he began another suit by mandamus in the same court to compel 
the city to pay him his salary for the period during which it had unlaw- 
fully debarred him from his place. This suit was litigated. It lasted 
about seven months. The court decided (1) that, although he had been 
wrongfully discharged, he could not recover damages for the wrong in 
that form of action; (2) that he was not entitled to his full salary for 
the whole period of his expulsion; (3) that he might or might not be 
entitled, as against the city, to his salary for part of that period, but, if 
he were so entitled, he could not recover it in that action because, for 
one reason, he had, in the writ by which he began it, demanded pay- 
ment of his salary for a longer period than that for which it was due 
him, if it were due at all. “The prayer for relief in the alternative writ,” 
said the court, “must be in exact conformity with the legal obligation 
of the defendant;’* (4) that judgment be given against him. The case 
is reported in 55 N. J. Law Reports 267, and 58 N. J. L. 12. 

Now it is beside the point to say that McDonald’s first suit was 
unnecessary and that the plaintiff could as well have raised the question 
which it determined in his mandamus case. The point is, that our 
system of procedure either made it necessary for him to bring three suits 
in order to settle one controversy, or else permitted him to vex the 
city needlessly with that number of suits for that purpose; and that by 
force of the same system the court dismissed the parties with the con- 
troversy still unsettled at the end of three years’ litigation. Lawyers 
are too well seasoned to such miscarriages of justice to attach much 
importance to them. To most practitioners they appear to belong to 
the class of ills inherent in the nature of the universe, like battle, murder 


2 ‘So rigid was the necessity of adherence to the prescribed forms, as Gaius informs us, that if, in 
an action for damage toa vineyard, the plaintiff used the word vites, instead of the general word arbores, 
employed in the law of the Twelve Tables, he lost his action.” Hammond’s Institutes of Justinian, 
Introduction p. 53. 
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and sudden death. The trial by judge or jury succeeds, in history, the 
trial by battel and possibly the sense of insecurity, the element of chance, 
the possibility of ambuscade in the course of procedure may be not 
entirely without a measure of gratification to the natural impulse of the 
men whose skill in the game is set against each other, at the expense 
of other people. However that may be, the consequences of these pitfalls 
to the suitor and to the public make no more impression upon the 
lawyers and judges who have never had experience of a procedure free 
from them than did the grotesque failures of justice in the old Chancery 
procedure of England upon the lawyers of those times when a suit fre- 
quently lasted ten or fifteen years or more and exhausted in costs the 
property that gave rise to it. Scenes in which men are bred do not 
often revolt them. The suitors, Guild and McDonald, had substantive 
legal rights which the courts recognized; yet, after litigations lasting 
two to three years, the courts settled, not the controversy, but points of 
procedure in the controversy, and dismissed the suits. The satire of 
Swift upon the administration of justice, though nearly two hundred 
years old, has not yet lost its sting for us. No one imagines that a 
system of procedure is possible in which no questions of practice can 
arise, nor that points of procedure may not sometimes involve essential 
rights, such, for instance, as the right to fair notice of judicial action. 
The objection to our system is that it so often causes defeat or great 
and needless delay on points of procedure unnecessary for the protection 
of any essential right. 

In each of the two cases the final decision of the court turned upon 
the choice of a form of action. What is a form of action, and why 
should a mistake in choosing one among several of them defeat a settle- 
ment of the controversy? “Form of action” is a name given to a 
number of successive acts or steps prescribed by legal rule for the orderly 
presentment and judicial determination of a legal controversy. These 
forms, in New Jersey, are numerous and vary much, but the following 
elements are common to all of them: (1) A formal notice by the plaintiff 
to the defendant that the former invokes the action of a court in the 
controversy. This may be in the form of a summons, a warrant of 
arrest, a writ of subpoena or mandamus, or other document, but, what- 
ever its form, its essential nature and effect is that of a notice to the 
defendant that the action of the state, through its courts of justice, is 
invoked to determine the rights in the controversy. (2) Formal state- 
ments to the court, usually in writing, purporting to state the essential 
facts of the controversy. (3) Investigation by the court of the facts and 
law of the case as presented by the parties, their witnesses and counsel, 
i. e., the trial and hearing. (4) The judgment of the court. The differ- 
ences in the various forms of action are merely differences in the language 
by which these several acts are expressed, or in the methods by which 
they are performed. It cannot much concern the suitor in what form of 
words the notice or the statement of facts is embodied if only both be 


3 “* Forinstance ; in the case already mentioned they ‘(the Jawyers and judges)’ never desire to know 
wha’ claim or title my adversary has to my cow; but whether the said cow were red or black ; her 
horns long or short; whether the field I graze her in be round or square ; whether she was milked at 
home or abroad ; what diseases she is subject to, and the like; after which they consult precedents, 
adjourn the cause from time to time, and in ten, twenty or thirty years come to an issue.’’ ‘‘ Voyage 
to the Houyhnhnms,” Chap. V 
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sufficient and clear. If the trial and hearing be, as the nature of the 
case may require, by judge and jury, or by judge alone, and if the parties, 
their witnesses and counsel have full and fair opportunity to prepare 
their case and to be heard, it cannot concern them much whether the 
details of the procedure in this respect be of this or of that form. The 
same thing may be said about the form of the judgment if it settle finally 
the disputed facts and the rights of the litigants, and award the appro- 
priate process of the court to enforce those rights. The right to reason- 
able notice and to full and fair opportunity to be heard are, indeed, 
essential rights. No proceeding in which they have been violated in 
substance and not in mere form should be allowed to stand. A form of 
action is, of course, necessary to protect those rights, but is it necessary 
to have a dozen such forms?* I do not know how many forms of action 
exist in New Jersey, but among them are the following: (1) Original bill 
in Chancery; (2) Supplemental bill in Chancery; (3) Crossbill; (4) Petition; 
(5) Action on contract; (6) Action in tort; (7) Action of ejectment; (8) 
Action of dower; (9) Action of replevin; (10) Action of detinue; (11) 
Certiorari; (12) Mandamus; (13) Quo warranto. I think there are more, 
but I do not, at this moment, recall their curious names. Some of 
these may be brought in one court only; some may be brought in either 
of several courts; but there is none that may be brought in every court. 
Generally there is no danger in making the choice of the proper court 
and remedy. The facts of the case usually mark it clearly for a certain 
court and a certain form of action. But there remains a proportion of 
doubtful cases large enough to leave the whole subject beset with uncer- 
tainty in the mind of every suitor, and to give to judicial procedure the 
aspect of a game of chance in which the best that may be said for it is 
that the odds are greatly in favor of a careful lawyer. The doubtful cases 
are those of which the facts verge so closely on the lines dividing the 
jurisdiction of the courts or the forms of action that lawyers, and some- 
times judges, cannot agree upon which side the case should fall. The 
consequences of a mistaken choice vary, according to circumstances, from 
a mere order of amendment involving neither delay nor much expense, 
to a total defeat of the suit and even to the irreparable loss of the plain- 
tiff’s rights. 

So far as the different forms of action prescribe different methods 
of trial (by judge alone or by judge and jury) for different kinds of 
cases, the difference is justified by a rational purpose. There are cases 
which are, in their nature, not adapted to jury trial. But why should 
not any court be empowered to use a jury in any case requiring that 
method of trial, and in any form of action? For the rest, the distinctions 
between the different forms of action are, with few exceptions, entirely 
accidental and arbitrary. They have no relation to a practical and rational 
purpose. They rest solely on custom, and the custom is bad. I shall not 
go into the origin of these forms of action. The subject is too large for 
this paper. It is enough to say that all of the chief distinctions and forms 
have an historical origin and arose centuries ago out of circumstances that 
have long ceased to give reason for their existence. They are all means 
designed to the end of settling legal controversies according to the 


4 I do not,of course, refer to special statutory remedies. 





296 THE NEW JERSEY LAW JOURNAL. 


substantive rights of the parties. As has often happened in the growth 
of social institutions, the means, in many cases, became ends in them- 
selves in the minds of the men who developed them; and to preserve 
them, sometimes even when they were idle and useless forms, the 
substantive rights which they were designed to protect have been 
sacrificed, 

For remedy of these mischiefs there has been plentiful legislation. 

1. The piecemeal efforts which almost always precede systematic 
reform were used in pretty nearly every community. Statutes were 
passed in England and in all, or nearly all, our states enlarging the 
power of courts to amend proceedings, whereby in some cases one form 
of action may be amended into another.® By rules of our Supreme court, 
some years ago, several forms of action were consolidated. But all these 
fragmentary attempts to cure the defects gave but partial relief, as the 
cases cited in these papers have shown. There still remain in our 
system of procedure the principle of multiplicity in forms of action and 
the principle of sacrificing substantive rights in the suit in order to 
maintain forms not essential to the protection of those rights. 

2. The states which have adopted codes of procedure, being more 
than one-half of those in the Union, attempted to deal with the principle 
out of which the mischiefs grew. They attempted to substitute unity 
for multiplicity in forms of action. The first code, which was the model 
for all others, the New York Code of 1848, abolished “the distinction 
between actions at law and suits in equity and the forms of all such 
actions and suits,” and enacted that there should thereafter be “but one 
form of action” for the redress of private wrongs, to be called a “civil 
action.” These enactments have gone far toward effecting their pur- 
pose (except perhaps in New York, where the code, in the last thirty 
years, has, by dint of incessant alteration, fallen into a state of great 
confusion), but they have not completely effected it. For, in the first 
place, the old traditions of the Bar and Bench concerning the importance 
of forms of action powerfully influenced the judges who set the trend 
of judicial construction upon the codes when questions upon their 
meaning began to arise. It takes time to escape from the influence of 
inherited conceptions. Certain distinctions in the methods of procedure, 
which have since been found by experience to be purely distinctions of 
convenience, were regarded by lawyers of the old school as founded in 
the nature of primary rights and incapable of abolition. Their hostility 
to the innovations of the code of procedure led to such narrow interpre- 
tations of certain provisions in that law as to defeat, in great measure, 
its purposes. Judicial construction of late has been much more liberal, 
but in code states it is impossible, without legislation, to escape from 
the fetters of the early precedents; moreover, in some instances it is 
apparent that the fetters of those precedents have been laid, not only 
upon the volition of the judges, but also upon their reason; so potent 
is the force of mere tradition. In the second place, the codes, while 


5 See McAndrews v. Tippett, 39 N. J. L. 106. 

6 N. Y. Code (1848) 269; Bliss, Code Pleading, 224, 5. Prof. Pomeroy, referring to the single form 
of action established by this provision, says: ‘this principle of unity in all civil judicial procedure, 
* * * liex at the bottom of the entiresystem’’ * *. Code Remedies, 344. Aspecial practice, resembling 
closely that at common law, is maintained under the code in New York, upon the prerogative writs of 
certiorari, mandamus, etc. 
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purporting to abolish all differences in forms of action, laid a foundation 
on which to rebuild some of them by preserving certain of the old artificial 
differences out of which the forms of action grew. Thus under an old 
rule still prevailing in New Jersey, if my neighbor wrongfully take my 
cow, being at the same time in my debt on his note of hand, | must 
bring two law-suits to enforce my rights against him; one for the cow 
and the other for the debt. The first is an action in tort, the second 
an action on contract; that is, they are different forms of action. The 
codes continued the difference so far as to forbid a claim for a tort and 
a claim upon a contract to be united in one action. Two actions, in 
such case, must be brought under the code, athough all the forms and 
proceedings in the two are the same.’ This distinction has probably 
aided the courts to the singular conclusion that, though a case has been 
fully and fairly tried on the merits under that procedure and the plaintiff 
has proved his right to succeed, it must be dismissed if his complaint 
shows a case of tort when the facts proved at the trial make a case of 
contract.® 

3. The British reform has been more successful in substituting 
unity for multiplicity in forms of action. The Judicature act of 1873 
established the principle of unity of jurisdiction, as I showed in the 
last paper. It also established the principle of unity in the forms of 
action. It required the court and every judge thereof to give effect in 
one and the same action to all the legal and equitable rights of every 
party to the suit, and to grant all such remedies as any party may be 
entitled to in respect to every legal or equitable claim properly brought 
forward, “so that, as far as possible, all matters so in controversy 
between the said parties respectively may be completely and finally deter- 
mined and all multiplicity of legal proceedings concerning any of such 
matters avoided.”® The rules of court made to carry this provision into 
effect required all actions heretofore commenced in the Superior courts 
by writ, bill, information or citation to be instituted in the High court “by 
a proceeding to be called an action.” The rules prescribed in detail one 
form of action for all kinds of civil suits.” 

Had the Guild case arisen in England the proceedings would have 
been amended as soon as the new order of appointment was procured 
and the case would have proceeded.'' Had the McDonald case arisen 
there he would have stated in one suit the facts showing the whole con- 
troversy; the court would have ascertained, and given judgment for, 


1 The codes, with some exceptions, make six or seven classes of actions. Different causes of action 
may be joined, but only when they belong to the same class. Bliss, Code Pleading, 2112. Generally, 
tort and contract can not be joined. Id., 2130. 

8 An instance is De Graw v. Elmore, 50 N. Y., p.1. There an account had been pending between 
the parties. Defendants, by deceit, induced plaintiff to take some stock aud credit the agreed price on 
the account. He afterward sued for the price alleging the deceit as a cause of action and got judg- 


ment, The court of agpen™ reversed the judgment, on the ground that he should have sued on the 


account, But Judge Peckham (now of the Supreme court, U. 8.) dissented vigorously. He said such 
ruling was going back much more than half a century: that the real controversy having been fairly 
tried, the pleadings should have been amended, if necessary, to correspond with the proofs. The de- 
cision, however, accords with the general rule in Code States, Pomeroy Code Remedies, 2558 et seq. 

9 Judicature Act, (1873), 224, subsections 6,7. ‘‘ Every remedy necessary for doing complete justice 
in an action in any division of the High Court is provided by” this subsection; Baggally L. J., in 
Serrao v. Noel 15, Q. B. Div. 559. 

10 Rules Supreme Court, Order I, rule1. Informations are no longer used in Chancery proceedings 
but they are still used in the Queen’s Bench Division in some cases. ‘ihe judicature acts did not 
abolish the old practice in quo warranto or certiorari cases. See Encyclopedia of Laws of England, 
titles, ‘Quo Warranto,” ‘‘ Certiorari,’’ Mew’s Digest, title, ** Crown Office.” 

11 Order XVII, rule 8. 
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whatever compensation was due to him for his wrongful expulsion, and 
in the same suit, as I understand the practice, would have made an 
order commanding the city to restore him to his place.!* I have care- 
fully looked, but have not been able to find any case reported in England 
since the Judicature act of 1873 took effect, in which a case, begun in the 
Superior courts and litigated on the merits, was dismissed because of a 
mistake as to the form of action, except only certain special cases for 
which special statutory proceedings had been prescribed. There is the 
widest latitude in allowing joinder of causes of action. Cases of tort, 
contract, and for specific recovery (except of land) may be joined in one 
action, subject to the power of the court to order separate trials of the 
different cases if justice or convenience require such separation. 

The success of the reform is due, I think, to the broad plan and 
scientific arrangement of procedure made by the statute and rules, and 
to the enlightened interpretation given to them by the courts. There 
has been much American experience under the codes to profit by, and it 
has not been lost upon the English judges. 


CHARLES H. HARTSHORNE. 
Jerséy City, September, 1902. 


(To be Continued. ) 


A municipal ordinance forbidding, under penalty, passengers to get 
on or off a moving train without authority of those in charge thereof is 
held, in Wice v. Chicago & N. W. R. R. Co. (IIL), 56 L. R. R. 268, to be 


void for unreasonableness and oppression. 


Statements made by defendant in an action for libel, not voluntarily, 
but in answer to inquiries made of him by interested parties touching 
defamatory remarks made by other persons, are held, in Buisson v. 
Huard (lowa), 56 L. R. A. 296, to be within the protection of the rule 
as to privileged communications. 


Account books of one charged with having obtained money by false 
pretenses are held, in Blum v. State (Md.), 56 L. R. A. 322, not to be 
admissible in evidence against him, under the rule protecting him from 
giving evidence against himself, although they had een voluntarily 
turned over to receivers appointed by the court in a proceeding to which 
the accused consented. 


12 The old practice upon alternative and mptory writs of mandamus stil] exists in England in 
cases for which no action or other remedy exists ; but in most cases in which we use it here, namel 
to enforce — rights, the new English practice requires an ordinary action to be brought in whic 


the plaintiff must ‘‘ claim a mandamus.”’ If he shows himself entitled to it, after trial and hearing, 
the mandamus issues in the form of an order of court, not a writ. Rules of Court, Order 53; Queen v. 
Lambourmn, etc., R. R. Co., 22 Q. B. (1888) Pp. 463, 467; Ency. Laws of England, title, ** Mandamus.” A 
judgment allowing a mandamus, in an action for it, was reversed in the Court of Appeal on the ground 
that there was another special statutory remedy for the particular wrong complained of. Peebles v. 
Oswaldwistle, etc., (1897), 1 Q. B. 625. But only two months elapsed between the hearing below and 
the decision on appeal. 

13 ** Subjeet to the following rules of this Order, the plaintiff may unite in the same action several 
causes of action.”” But the court may order separate trials. ‘*‘ Annual Practice”, Order XVIII. The 
only limitations are, that actions for land may be joined only with claims for mesne profits, etc ; claims 
by trustees in bankruptcy can not be joined with claims in other capacities, and claims against an ex- 
ecutor individually must relate to the estate if joined with claims against him as executor. 
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REPORT OF THE COMMITTER ON LAW REFORM TO THE N. J. STATE 
BAR ASSOCIATION. 


One of the avowed purposes of a Bar association is to work for the 
improvement of the law, and the name of the Committee on Law Reform 
is suggestive of plans for radical changes and of remedies for long- 
standing abuses. It may be expected, therefore, that such a committee, 
if it assumes to make any recommendation to the association, will present 
a plan for the reorganization of the judicial system, the codification of the 
law, or, at least, the abolishment of antiquated rules of law that work 
injustice and are not adapted to modern conditions. Your committee 
has no such plan to offer, but it has been requested by your president 
to make some suggestions on the subject committed to it in order that 
the association may remember that the improvement of the law is one 
of the purposes of its existence, and that it may discuss and act upon 
some practical questions relating to the administration of justice and 
the substance of the law. 

It is not by sudden and sweeping changes that the best reforms 
in the law are accomplished, but rather by the application of a steady 
purpose to the remedy of particular defects and the attainment of specific 
improvements, and for this reason the work of this association, with 
respect to law reform, is not confined to the devising of great plans for 
sweeping changes, but should rather be continuous and may well be 
unpretentious and apparently trivial in its character, and yet accomplish 
good results in the end. 

The reform that has been accomplished in New Jersey has been made, 
for the most part, by slow steps in a halting, tentative way. We have 
had no paroxysms of reform. There have been no spasmodic fits of 
zeal for casting down the idols of tradition and putting an end to 
antiquated forms. We have even been careful to retain old names and 
old forms. We have preserved the ancient courts and let each one 
exercise its own functions with its own procedure in the old way. We 
have kept the common law forms of pleading, and have an almost 
superstitious reverence for the language of Chitty and of Archbald. 
We have never attempted to devise a code of practice and still less to 
codify the whole law, and yet, with this apparent sameness in the 
matter of form, there have been great and real changes going on in the 
methods of the practice of the law, and in the substance of the law itself, 
as well as in the spirit and purpose with which it is applied; and no 
one who looks beyond the names and forms can fail to see that the 
progress of the law in New Jersey is abreast of that in other states, and 
that the application of it in practice is even more direct and simple 
than in the states in which the old forms were displaced by the new codes 
of practice. 

The change that has taken place is a change in the spirit and purpose 
of the men that form and apply the law. The technicalities of the 
practice, the scholastic character of the reasoning of the old law would 
be intolerable to us now. The common law system of pleading, in its 
technical and scholastic perfection, became intolerable fifty years ago, 
and the eager reformers in New York and elsewhere broke it down 
altogether and imagined that they could construct, all at once, a new 
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system of their own in its place. We were less confident and more 
conservative, and were content with doing away with some especially 
obnoxious technicalities and making simpler rules of practice based 
on the old system, leaving it to the changed spirit of the times to bring 
about directness and simplicity in the practice of the law. The result 
has been that we have reached naturally and by development a condition 
in which the practice is in fact simpler than that which is based upon 
the definite rules of the codes, and a practice, moreover, which is sub- 
sidiary in its purpose to the actual decision of cases and not an independ- 
ent system of statute law. 

We may not have known it at the time, but we were in fact acting 
upon the principle, now so well recognized, that the law is not a body 
of rules promulgated by the supreme power in the state, but that legal 
rights are the rules of conduct and of property which are enforced by 
the courts, and that these rights are so closely bound up with the remedies 
that forms of action and the limits of the jurisdiction of various courts are 
an essential part of the law itself. The present condition of the law is 
the result of its development, and the development has taken place 
through the application of remedies. Common law pleading was the 
formal expression of legal demands and defenses, and the law was 
declared upon the issue so framed. The forms of action in the common 
law courts limited their power to give redress and so defined the law 
which they enforced, and for this reason a knowledge of the principles 
of pleading and of the fornis of action does tend to distinctness and 
accuracy in the knowledge of the law, and there is an advantage in a 
practice based upon common law rules, provided always it is made 
simple and kept distinctly subservient to the end of getting a speedy trial 
of the issue obtaining ample redress for the wrong. 

There is no doubt that it was the restriction of the common law 
courts to the traditional forms of action that tended to confine the 
powers and restrict the remedies of those courts and so to limit the 
scope of the common law, and so made the action of the Court of 
Chancery a necessity. It was this thought that led to the abolishment 
of all forms of action under the codes, but the change came too late to 
effect the substance of the law. In New Jersey we have abolished the 
forms of action by name only, keeping the general classes of contract 
and tort; but we have kept the forms in our pleadings, and so kept in 
touch with the traditional causes of action and left room for such new 
ones as future conditions may suggest. 

We believe that the Bar of New Jersey are now well satisfied that 
they are not lacking in their duty toward law reform because they have 
not abolished common law pleading and adopted the New York code. 
They are not much troubled with technicalities of practice. The forms 
and the principles of pleading are familiar to them, or at least familiar 
enough for practical purposes, and they are, in fact, an important aid 
in determining the cause of action or the defense in the case in hand. 
The pleading and the practice are merely subsidiary and with power of 
amendment and, in the absence of the special demurrer, there is little 
danger of injustice by reason of the technicalities of pleading. The fact is, 
that for more than a hundred years there has been no obligation upon any 
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man to plead as at common law. It was on February 1, 1799, that the 
act was passed providing that it shall be lawful for the defendant in any 
action, except in cases of mutual dealings, to plead the general issue 
and give notice of special matters intended to be given in evidence. 
Nothing could be simpler or less technical; but the Bar has preferred, 
for the most part, to state defenses in the forms that have been approved, 
and to reach a definite issue of law or of facts. 

It was in the Practice act of February 14, 1799, that the first sys- 
tematic effort was made to simplify the practice. The statute of amend- 
ment and jeofails had already been passed, and essoins and wager of law 
had already been abolished. The summons was put in place of the 
original writs, pleadings were to be filed in thirty days and judgment by 
default, or of non pros, were provided for; bills of particulars and copies 
of documents were to be served on both sides, and provision was made 
for dealing with the real parties in ejectment. Few changes were made 
by the revision of 1846. The reforms in New York were made in 1848, 
and the Common Law Procedure act in England was passed in 1852, 
and in 1854 the legislature of New Jersey requested the governor to 
appoint comissioners to prepare such acts and amendments to the consti- 
tution as should be necessary to answer the public demand for such 
changes in the entire system of legal and equitable jurisprudence as 
would render the administration of justice more simple, speedy and 
economical. 

These commissioners were Martin Ryerson, John P. Stockton and 
Joseph F. Randolph. 

No amendment to the constitution was adopted. The system was 
left unchanged; but many fictions and technicalities were abolished and 
the act that was passed was properly entitled “An act to simplify the 
pleadings and practice in courts of law.” Special demurrers were 
abolished, express color and special traverse were declared unnecessary. 
Objections to nonjoinder and misjoinder were regulated and amend- 
ments were freely allowed; and so the technicalities of special pleading 
were deprived of the power to harm. Provision was made for an action 
against the maker and endorsers of a promissory note, and the action of 
ejectment was shorn of every fiction, and the forms of pleading in this 
action were given, which were models of simplicity and directness. Pro- 
vision was made for discovery before trial by means of interrogatories, the 
admission of the execution of papers and the inspection of books, but 
not for the oral examination of the adverse party, which did not come 
until 1869. No great changes have been made at any one time since 1855, 
but some improvements have been made from time to time by statute 
and by rule as occasion required, and the statutes were rearranged and 
revised in the revision of 1874. This system is the result of growth 
and of change in the temper of the times. There has been little con- 
structive effort at improvement, and we have a system in which statute 
and custom are strangely mixed; a practice that is hard to learn except by 
experience and yet not difficult to put in operation; a system which is 
regarded as but a means to an end and in which the rules are for the 
most part capable of being moulded or relaxed by the courts to meet 


the ends of justice. 
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The forms of common law pleadings are retained and the jargon of 
the old books is constantly repeated, but the leading purpose of the 
common law system—the reaching a definite issue—is lost sight of. 
The general issue covers a multitude of defenses, and we have never 
adopted the reform made in England by the Hilary Rules as early as 
William IV., limiting the general issue and requiring for special pleas 
special defenses, and the result is that we go to trial without a definite 
issue and have to be ready to prove many things that might just as 
well have been required to be admitted. There is no valid objection 
to special pleading when there is ample opportunity to amend, and 
there would be great benefit in having the facts actually in disposition 
stated clearly in the pleadings. We reach the same end, to a certain 
extent, in a clumsy way by requiring bills of particulars and specifications 
of defenses, but it would be better, so long as we keep the common law 
system, to state the facts and defenses in logical order in the pleadings 
themselves. The advantage of the code system is that, like that of 
equity, it requires a statement of the real facts of the complaint and 
an answer confessing or denying the allegations, but the difficulty with 
it is the frequent irrelevance of the facts. The common law method is 
more direct and to the point, but, in order that it may serve its pur- 
pose, defenses that are not mere denials should be distinctly set up in 
the pleadings and so the actual point of dispute will be presented. In 
our present method we cover up the real question by means of general 
claims on one side and general denials on the other. 

There is no sense in using the omnibus common counts or a number 
of special counts stating the same facts in various ways, nor in following 
the verbosity of the ancient forms. The language of these forms throws 
discredit on Our system, and this language is often used only because 
practitioners do not think clearly enough to judge which of the words 
are superfluous. If we should follow the model of the pleadings in 
ejectment act and dare to state clearly, in simple language, our claims 
and defenses we should make our pleadings the real expression of the 
law and the facts of our case and prove to ourselves, as well as to others, 
the merits and the simplicity of our own system. Let any one take, 
for example, the simple forms of pleadings given in Bullen and Leake 
and adopt the English rules of pleading there set forth and he will 
appreciate the advantages of the system and at the same time relieve it 
of the charge of pedantry. 

The most practical and efficient reform for us to make is not to 
attempt to construct a new system of pleading and practice, but to 
revise our own without making any changes except such as tend to 
simplicity, directness and efficiency. The Practice act is yet to be revised. 
The revision of it has been delayed because of the pending uncertainty 
as to what constitutional amendments would be made. We may assume 
in this report that the amendments recommended by this association will 
be adopted, and in view of that recommendation we do not think it 
proper to discuss the subject of the fusion of the courts of law and 
equity, and we suggest only such changes as may be made by statute. 
In the revision of the act to regulate the practice of law there is much 
that, obsolete from disuse, may be eliminated. It need not be stated, 
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for example, “that it shall not be lawful to declare by the by in any 
action.”” The course of procedure may be set forth fully and simply by 
a sort of codification of the accepted rules of the common law as modified 
by statute. Many merely negative and obscure provisions of the existing 
statutes may be omitted. The scope of the plea of general issue should 
be limited and defense required to be pleaded or specified. Simple 
forms of pleading should be provided by statute, by way of example, for 
the abolishment of useless verbiage. It may well be considered whether 
further provision should not be made for the inspection of books and 
the examination of the defendant before trial so as not only to prove 
the parties’ own case, but also to ascertain what the real question in 
dispute is, and it might be advantageous to adopt the Scotch practice of 
a day in court before trial to ascertain what facts are admitted and 
what must be proved. The practice of recoupment and set-off should 
be regulated and defendant should not be permitted to make a counter- 
claim without a definite statement in the pleadings of the nature and 
extent of his demand. 

Even without merging law and equity, it should be considered 
whether equitable pleas cannot be entertained in common law actions, 
either with or without an amendment of the constitution. The courts 
should extend rather than restrict the jurisdiction of both courts 
of law and those of equity so as to enable both to administer the existing 
law so far as their remedies and the nature of their procedure will allow, 
and so, while certain courts are devoted especially to certain classes of 
litigation, each may yet, so far as possible, enforce the existing law in 
such actions as they can take cognizance of. 

There is an obvious improvement to be made in the Attachment 
act in requiring by law what Judge Depue always required in fact, the 
giving of notice to the defendant by mail when his address can be ascer- 
tained. 

There are many matters of detail to which it would be tedious to 
refer. An important matter of substance is the right to a review of an 
order granting or refusing a rule to show cause, but this has been held 
to be a matter for a constitutional amendment. Some means should 
be devised for a speedier hearing on extraordinary writs at common 
law, as quo warranto and mandamus, so that, for example, the right 
to office may be decided before the term of office has expired. In these 
cases and some causes of certiorari the powers of the Supreme court 
might well be given to a single judge who could hear the case promptly 
and his decision could be reviewed by the Court of Errors. 


The Chancery act and the act concerning the Orphans’ courts and 
the District courts have recently been revised and few important 
changes have been made. It is surprising to find how few and simple 
the changes in the Chancery act have been since Paterson’s Revision 
in 1799, and yet how efficient they have been in providing for simpler 
and more direct procedure and securing the hearing of parties and wit- 
nesses in open court with as little delay as possible. 

The Chancery practice in New Jersey, as it now is, is practically as 
simple and direct as any system we know of, and it is worth considering 
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whether the pleadings and some of the rules of practice should not be 


adopted by the courts of law. ; 
The adoption of the Negotiable Instruments act is an interesting 


experiment in codification of a fraud of the law. It has been prepared 
after careful consideration by competent men in England and the United 
States. It should be taken up with open mind and a desire to accept 
and apply uniform laws on this subject throughout the country, and 
the success of it will go far to encourage the attempt to state in statutory 
form the principles and established rules of other branches of the law. 

EDWARD Q. KEASBEY, 

CHARLES A. SKILLMAN, 

FRANK BERGEN, 

JAMES E. HOWELL, 

GEORGE A. BOURGEOIS, 

Committee. 
June, 1902. 


NEWBURY +. LUKE. 


(N. J. Supreme Court, June 9, 1902), 


horse—Defenses— suppressing vice and immorality” 


Overdriving 
Hiring on Sunday.—1. In an ac- (Gen. St., p. 3707), constitutes no 
» 


tion to recover damages for the defense. 2. In such a case the 


overdriving of a horse, the fact that overdriving, and not the Sunday 
the defendant hired the horse from violation, is the proximate cause of 
the plaintiff upon a Sunday, for the injury; and the maxim, “In 
purposes of Sunday driving, and pari delicto,” etc., has no appli- 
was driving it on that day, in viola- cancy. 

tion of section 1 of “An act for 


Certiorari to Court of Common Pleas, Monmouth county, 

Argued February term, 1902, before Fort, Hendrickson and Pit- 
ney, JJ. 

Mr. John F. Hawkins for plaintiff. 

Mr. William C. Byram for defendant. 


PITNEY, J.: In the Court of Common Pleas, on appeal from the 
small cause court, the plaintiff recovered judgment against the defendant 
for damages for overdriving and otherwise abusing plaintiff's horse, by 
reason whereof the horse died. The defendant insists that the judgment 
is legally without support, because the horse was let by plaintiff to 
defendant for hire upon a Sunday, for purposes of Sunday driving, and 
the overdriving and abuse of the horse occurred on that day. The first 
section of “An act for suppressing vice and immorality” (Gen. St., p. 
3707), commonly called the “Sunday Law,” is invoked. The question of 
the general effect of that section was raised in this court in Smith v. 
Railroad Co., 46 N. J. Law 7, but was not passed upon, because the 
proviso making it lawful for any railroad company to run one passenger 
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train each way on Sunday was sufficient for the decision of the case. 
In Railroad Co. v. Trautwein, 52 N. J. Law 169, 19 Atl. 178, 7 L. R. A. 
435,19 Am. St. Rep. 442, it was held by the Court of Errors and Appeals 
that the fact that the railroad company was running the train in question 
in violation of the statute, and that the plaintiff was also traveling in 
violation of the statute, did not debar the plaintiff of her right to recover 
from the company for injuries received through a breach of the defend- 
ant’s duty as carrier. As this duty is independent of contract, being 
imposed by law from considerations of public policy, and arising from 
the fact that persons or property are received in the course of the business 
of the common carrier—such was the reasoning of Mr. Justice Depue 
in the Trautwein Case—the plaintiff had no need to invoke the Sunday 
contract in order to support her action. At the same time the effect of 
the statute in question in invalidating contracts made in violation of its 
provisions was fully recognized. That Sunday contracts are absolutely 
void has been repeatedly adjudged by this court and by the Court of 
Chancery. Reeves v. Butcher, 31 N. J. Law 224; Steffens v. Earl, 40 N. 
J. Law 128-137, 29 Am. Rep. 214; Cannon v. Ryan, 49 N. J. Law 314, 8 
Atl. 293; Ryno v. Darby, 20 N. J. Eq. 231; Nibert v. Baghurst, 47 N. J. 
Eq. 201-208, 20 Atl. 252; Gennert v. Wuestner, 53 N. J. Eq. 302, 31 Atl. 
609; Rush v. Rush (N. J. Ch.), 18 Atl. 221. 

In the present case the defendant argues that the plaintiff's right of 
action rests upon a contract of bailment made on Sunday, and, as that 
contract is void, the action must fail. The fallacy is exposed by refer- 
ence to the fundamental maxim, “Causa proxima, non remota, spectatur.” 
The Sunday hiring and the Sunday driving happened to furnish the con- 
ditions under which the death of the horse was occasioned. But its 
death was the direct and natural result of the overdriving and abuse, 
and of these alone. These causes would have produced the same result 
if they had occurred on any other day of the week, just as they would 
have produced it had they occurred without any contract of bailment 
whatsoever. It follows that the Sunday violation is as clearly non- 
essential upon the question of defendant’s liability as are such questions 
as the exact location of the occurrence, the time of day, the color of 
the horse, and the like. But if an inquiry into the contract of bailment 
were material, what is the result? The contract falls because made on 
Sunday. That destroys the defendant’s right to drive the horse, but it 
certainly does not confer the right to overdrive it. It vitiates the tem- 
porary right of use, but it does not pass the permanent right of property. 
In short, it leaves the defendant’s liability upon the same basis as if the 
horse had been taken without the leave or license of the plaintiff. 
Unless, therefore, the plaintiff is debarred by the application of the 
maxim, “In pari delicto potior est conditio defendentis,” the plaintiff 
must prevail. But as the plaintiff can make out his case without refer- 
ence to the illegal contract, it seems clear that this maxim has no appli- 
cancy. Broom. Leg. Max. 567. 

The penalty imposed by the first section of the statute in question 
is the forfeiture of one dollar for each offense, for the use of the poor. 
It has by construction been extended so as to invalidate executory agree- 
ments made in violation of its provisions. But this falls far short of a 
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forfeiture of goods loaned or hired on Sunday. Such a virtual outlawry 
of the Sabbath breaker is not within the letter or spirit of the act, is 
contrary to sound reason, and opposed by the great weight of authority. 
Philadelphia,, W. & B. R. Co. v. Philadelphia & H. de G. Steam 
Towboat Co., 23 How. 209, 16 L. Ed. 433; Bucher v. Railroad Co., 125 
U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795; Merritt v. Earle, 29 N. Y. 115, 
86 Am. Dec. 292; Carroll v. Railroad Co., 58 N. Y. 126, 17 Am. Rep. 
221; Platz v. City of Cohoes, 89 N. Y. 219, 42 Am, Rep. 286; Railway 
Co. v. Frawley, 110 Ind. 30, 9 N. E. 594-600; Mohney v. Cook, 26 Pa. 
342, 67 Am. Dec. 419; White v. Lang, 128 Mass. 598, 35 Am. Rep. 402; 
Sutton v. Town of Wauwatosa, 29 Wis. 21, 9 Am. Rep. 534; Gross v. 
Miller, 93 Iowa, 72, 61 N. W. 385, 26 L. R. A. 605; Taylor v. Coal Co. 
(Iowa), 81 N. W. 249; City of Kansas City v. Orr (Kan. Sup.), 61 Pac. 
397, 50 L. R. A. 783. Other authorities will be found cited in Cooley, 
Torts, pp. 152-158; 1 Thomp. Neg. (2d Ed.), Secs. 102-104; Shear. & R. 
Neg. (5th Ed.), Sec. 104. 

The judgment of the Court of Common Pleas will be affirmed, with 
costs. 





NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 


Party walls—Charter—Estoppel.—1. The revised city charter of 
Camden, approved February 14, 1871 (section 35), prescribing the mini- 
mum thickness of party walls, gives the common council no authority 


to enact an ordinance permitting a lot owner to build a wall partly on 
the land of an adjoining owner without his consent. 2. Where a revised 
charter omitted the provisions of the prior charter, which authorized an 
ordinance to permit a party wall to be built partly on the land of an 
adjoining owner without his consent, such an ordinance, existing at the 
time of the revision, is annulled by the adoption of the revised charter. 
3. Where an ordinance authorizing a party wall to be built partly on the 
land of an adjoining owner, without his consent, also provides that no 
person shall lay the foundations of any party wall without first applying to 
the city surveyor to set out and regulate the construction, such applica- 
tion must be made before the wall can be built. 4. Where complainant 
built partly on defendant’s land, he was not thereby estopped from object- 
ing to defendant’s extending the wall the entire length of the lot. 
Schmidt v. Lewis. (Mr. Ralph W. E. Donges for complainant. Mr. 
Henry Hollingshed, jr., for defendants). Opinion by REED, V. C., 
June 3, 1902. 


Fraudulent conveyances—Bill to set aside—Notice—Appeal.—1. 
Where a bill by a judgment creditor to set aside conveyances of his 
debtor as fraudulent did not allege that it was filed for the benefit of all 
creditors, and other creditors filed a petition to be admitted as parties 
complainant, which petition untruly stated that the suit was for the benefit 
of creditors, it was error to admit them, in the absence of notice to 
defendants and complainant. 2. Rule 49 provides that, after a cause 
has been referred to a vice chancellor, all proceedings must be had 
before him. Held that, when a suit to set aside a conveyance as in 
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fraud of creditors had been referred to the vice chancellor, the advisory 
master had no authority to admit other creditors as parties complainant. 
3. In a suit to set aside as fraudulent certain conveyances of land by a 
debtor, a conveyance to a son was declared void, as was also a mortgage 
to another, and the lands were ordered sold, but the validity of a con- 
veyance to the wife was reserved for further consideration. Held, that 
an appeal by the son left the lower court undisturbed to deal with the 
conveyances to the wife and with the proceeds of the sale of the mort- 
gaged premises. Perrine v. Perrine. (Mr. Howard W. Hayes for the 
motion. Mr. A. S. Appelget, opposed). -Opinion by PITNEY, V. C., 
June 19, 1902. 


Executors—Claims against decedent—Suit against devisees.— 
1. Until a claim against a decedent is established at law or admitted by 
the executor, a bill in equity will not lie to enforce payment against the 
legatee or devisees. 2. Orphans’ Court act (Revision 1898, p. 740, Sec. 
72) provides for the presentation of claims to the executor after settle- 
ment of the estate, and before the distribution of the surplus. Held that, 
where an estate has been settled, but not distributed, the executor is a 
necessary party to a suit in equity brought to charge legatees or devisees 
with payment of a claim against decedent. 3. Complainant in a bill to 
charge legatees and devisees with a claim against testator claimed that 
his sole remedy was in equity, since, being a devisee himself, he could 
not bring an action at law for the debt. Held, that the contention was 
of no merit, it appearing from the will that the trustees were devisees 
of the legal title, and as such were subject to suit, and the personal 
estate being first liable for the debts. Loehnberg v. Loehnberg. (Mr. 
T. S. Anderson for plaintiff. Mr. William H. Morrow for defendants). 
Opinion by EMERY, V. C., July 10, 1902. 
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(Abstracts of Recent Opinions). 


Injury to employee—Assumption of risk.—An employee, although a 
minor, in accepting service assumes the risk of such dangers connected 
with his employment as are obvious to him, and cannot hold his employer 
responsible for injuries resulting therefrom, notwithstanding the latter 
has failed to point out such dangers to him. Hesse v. National Casket 
Co. (Messrs. Weller & Lichtenstein for plaintiff in error. Mr. Henry 
S. White for defendant in error). Opinion by GUMMERE, C. J., June 
9, 1902. Dixon, Fort, Bogert and Vroom, JJ., dissenting. . 


Equity—Municipal improvements—Lien of contractor.—1. Actions 
to foreclose a lien under a notice filed with the proper city officer, upon 
the moneys in the control of a city due or to grow due to a contractor 
under a contract with the city for the making of any public improvements, 
being made cognizable in equity, he who seeks equity must do equity. 
He must come into court with clean hands. 2. His claim must be made 
in good faith, and must not contain any known and conscious demand 
beyond the actual amount due, or omit knowingly and consciously any 
credit or off-set to which the contractor is entitled. 3. Knowingly and 





308 THE NEW JERSEY LAW JOURNAL. 


consciously making an untrue and excessive claim will defeat the right 
to a lien under the statute. Where it appears upon the face of the claim 
or by proof that a claim is untrue or excessive, the court must be satisfied 
that the erroneous part of the claim was made in good faith, or the lien 
will fail. Camden Iron Works v. City of Camden. (Mr. E. A. Arm- 
strong and Mr. D. J. Pancoast for complainant. Mr. S. H. Grey for 
defendant, Pfeiffer). Opinion by FORT, J., June 16, 1902. 


Trustees—Liability for torts—Negligence.—1. Persons taking the 
possession, care and control of real property under a trust devise in a 
will may be sued in tort, as individuals, for injuries resulting from their 
negligent acts or omissions in the management of the property. 
Whether such trustees may have indemnity out of the trust estate is of 
no concern as to the rights of a third party. 2. An abutting owner or 
occupant of premises who maintains a coal hole in a sidewalk in a city 
street, with a lid upon it, which he allows to become so insecure and 
unsafe that a traveler stepping thereon slips in the hole and is injured, 
is liable to such injured person, irrespective of whether there be liability 
on the part of the municipality. O’Malley v. Gerth. (Mr. Samuel 
Kalisch for plaintiffs in error. Mr. Elvin W. Crane and Mr. Francis 
Child for defendant in error). Opinion by FORT, J., June 16, 1902. 


Orphans’ court—Guardian of nonresident incompetent—Control of 
property.—1. Under the supplement to the act concerning idiots and 
lunatics, approved June 20, 1890 (P. L. 1890, p. 507; 2 Gen. St., p. 1704, 


par. 37), the Orphans’ court of any county in this state, upon application 
for that purpose, and upon proper proceedings and proofs as therein 
required, may appoint a guardian of a lunatic residing in another state, 
but, having property here, and, in its discretion, may appoint as such 
guardian a person within this state, or the committee of such lunatic in 
the foreign state. 2. Where proceedings for the appointment of such a 
guardian had already been begun in the Orphans’ court, and the court 
had obtained jurisdiction over the subject-matter, a petition in the Court 
of Chancery, praying a decree for the payment of moneys belonging 
to the lunatic, then in its control, to the committee of the lunatic in a 
foreign state, and to enjoin further proceedings to appoint a guardian 
in the Orphans’ court, was properly denied. Wallis v. Brown. (Messrs. 
Corbin & Corbin for appellant. Messrs. Wallis, Edwards & Bumsted 
and Mr. James P. Northrop for respondents). Opinion by HENDRICK- 
SON, J., June 16, 1902. 


Circuit court—Contract—Performance—Damages.—1. A Circuit 
court held by a judge of a Court of Common Pleas, in pursuance of the 
act of March 23, 1900 (P. L. p. 357, Sec. 37, 38), is constitutionally organ- 
ized. 2. Under that act, the judge of the Court of Common Pleas 
derives his authority to hold the circuit court, not from the request of 
the justice of the Supreme court, but from his appointment as judge of 
the Court of Common Pleas. 3. If, under a contract to do certain work 
in a specified manner, for a specified price, and to guaranty the work 
against certain defects for a specified time, the contractor does the work 
improperly, the other party may, in a suit for the price, recoup the 
damages for improper performance, without regard to the guaranty. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 309 


4, If the plaintiff sues for the price of work done under a contract, and 
the defendant with the general issue gives notice that he will defend 
because of defective performance of the work, and the plaintiff intends 
to insist that the defects arose from the failure of the defendant to per- 
form his obligation under the contract, the plaintiff should give notice 
of such special matter, under section 119 of the Practice act. 5. An 
unambiguous clause in a written contract cannot be modified by showing 
similar, but somewhat variant, clauses in contracts between one of the 
parties and third persons. 6. Exceptions taken at a trial, but not dis- 
cussed on error, need not be considered by the court of review. Com- 
monwealth Roofing Co. v. Palmer Leather Co. (Mr. M. T. Rosenberg 
for plaintiff in error. Messrs. Glen & Rosinger for defendant in error). 
Opinion by DIXON, J., June 16, 1902. 


Highways—-Liability for defects—Statutes——1. The township of 
Centre, in the county of Camden, is, by virtue of the supplement of 
i860 (P. L. p. 554) to the Road act of 1846, excepted from the operation 
of section 20 of the supplement of 1859 (P. L. p. 626; 3 Gen. St., p. 
2840) to said Road act, whereby townships in Camden and other counties 
were made liable for damage happening to persons or property by 
means of the insufficiency or want of repairs of the public roads therein. 
2. The revision of the Road act in 1874 (3 Gen. St., p. 2803), saving said 
act of 1859 and the “supplements thereto” from implied repeal, did not, 
by implication or otherwise, repeal said act of 1860, although it was 
entitled as a supplement not to the act of 1859, but to the Road act of 
1846, expressly repealed by said revision. Both acts were supplementary 
to the act of 1846, and it was not the legislative intent to preserve the 
enactment of 1859, except as subsequently modified. 3. The case of 
Dupuy v. Union Tp., 46 N. J. Law 271, approved. Van Vane v. Inhab- 
itants of Centre Tp., Camden County. (Mr. Francis D. Weaver for 
plaintiff in error. Mr. Howard Carrow for defendaut in error). 
Opinion by COLLINS, J., June 16, 1902. 


Ejectment—Encroachment on highway—Defenses.—1. The action 
of ejectment by the municipal authority is the appropriate remedy against 
a person unlawfully encroaching upon a public highway under its control. 
2. A right in the nature of an easement, if it exists in the defendant, does 
not constitute a defense to an action of ejectment. Asbury Park v. 
Hawxhurst. (Mr. Wesley B. Stout for plaintiff in error. Mr. John F. 
Hawkins for defendant in error). Opinion by GARRISON, J., June 16, 
1902. 


Injunction—Prosecution of divorce suit—1. A husband and wife 
having their matrimonial domicile in this state, and the domicile of the 
wife being also here, held, that the Court of Chancery, on a bill filed by 
the wife, had jurisdiction to enjoin the husband from prosecuting a suit 
for divorce in another state, the jurisdiction of which he had invoked 
on a false and fraudulent allegation of his residence in that state. 2. On 
such a bill filed by the wife, an injunction to stay the prosecution of the 
foreign suit was served on the husband personally in New York, before 
he had been brought into court by appearance, service of subpoena or 
publication of notice. Held, that he was bound to obey the injunction, 
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and was punishable for disobedience. 3. A court of equity should not 
command a defendant to do what he plainly has no power to do. Kemp- 
son v. Kempson. (Mr. Robert Adrain for appellant. Mr. Alan H. Strong 
for respondent). Opinion by DIXON, J., June 16, 1902. 


Officer—Resignation—City council.—1. The general rule applicable 
to all public officers is that a resignation of office does not become com- 
plete until presented to the proper authority, and accepted by it. In the 
absence of any specific rule prescribing to what authority a resignation 
must be presented, the proper authority to accept a resignation is that 
which has power to fill the vacancy. 2. By the provisions of section 3 
of the Borough act of 1897 (P. L. p. 286), prescribing that the mayor 
shall nominate, and, with the advice and consent of the council, shall 
appoint all officers by the act directed to be appointed, including the 
filling of vacancies in elective officers, the power to fill a vacancy in the 
office of councilman, which is an elective office, is in the mayor and 
council. 3. When a councilman has tendered his resignation of his office 
to the mayor and council, and it has been laid before council by the 
mayor presiding, and acceptance refused, the incumbent remains in office. 
Fryer v. Norton. (Mr. Linton Satterthwaite for plaintiffs in error. Mr. 
Aaron V. Dawes for defendant in error). Opinion by MAGIE, Ch., 
June 16, 1902. 


Street railroads—Injury to prospective passenger—Contributory 
negligence.—Deceased and her sister went to defendant street railway 
company’s track in front of their residence to take a car. Deceased 
returned for a wrap, and her sister signaled an approaching car to stop. 
As deceased returned, the sister called to her not to cross ahead of the 
car, which was but one and one-half car lengths away. It was night, 
and the car was brightly lighted and making considerable noise. 
Deceased attempted to cross ahead of the car, tripped over the first rail, 
fell, and was run over. Held, guilty of contributory negligence as a 
matter of law. Gilliland v. Middlesex & S. Traction Co. (Mr. Alan 
H. Strong for plaintiff in error. Mr. Willard P. Voorhees for defendant 
in error). Opinion by GUMMERE, C. J., June 16, 1902. 


Writ of error—Review.—This court, on writ of error, will not review 
the finding of a question of fact. Snyder v. Commercial Union Assur. 
Co. (Messrs. Edward A. & William T. Day for plaintiff in error. 
Messrs. Riker & Riker for defendants in error). Opinion by GARRET- 
SON, J., June 16, 1902. 


Street railroad—Injury to passenger—Evidence.—1. A mere fall 
from a street car, without any evidence to show how the fall was occa- 
sioned, raises no presumption of negligence on the part of the operators 
of the car. 2. The doctrine of res ipsa loquitur is applicable only when 
the thing shown speaks of the negligence of the defendant, not merely 
of the happening of the accident. Paynter v. Bridgeton & M. Traction 
Co. (Mr. J. H. Gaskill for plaintiff in error. Mr. Walter H. Bacon for 
defendant in error). Opinion by GARRETSON, J., June 16, 1902. 


Equity—Injunction—Fraud.—Where, by fraudulent practices, pos- 
session of a building standing upon leased land has been obtained, under 
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an agreement with the owner of the building to tear it down or remove 
it, equity will restrain a party to such contract from using the possession 
for any purpose other than that for which it was obtained. Armour v. 
Connolly. (Mr. Albert C. Wall for appellants. Mr. Joseph Anderson 
for respondents). Opinion by GARRISON, J., June 16, 1902. 


Statutes—A mendment—Constitutional law—Townships.—1. A stat- 
ute so framed as to be wholly or in part unconstitutional, but having a 
title expressing a constitutional object, may, by amendatory legislation, 
be rendered constitutional, without having recourse to an enactment 
independent throughout its provisions. 2. Any power or powers of local 
government in townships may, at the discretion of the legislature, be 
exercised in districts; and the fixing of the number and boundaries of 
the districts may constitutionally be delegated to the township committee. 
3. In order to effectuate such power or powers, the legislature, consti- 
tutionally, may authorize the legal voters of each district to make appro- 
priations of money to be raised by taxation and expended within the 
district. The district becomes, for the purposes of the legislation, a 
political division of the state. 4. “An act concerning public roads and 
parks and creating boards for the control and management of the same,” 
approved March 1, 1893 (P. L. p. 69; 3 Gen. St., p. 2951), as amended 
and supplemented March 17, 1896 (P. L. p. 80), is constitutional as to 
roads, but ineffectual as to parks. 5. “An act authorizing the division 
of townships into street lighting districts and the erection and mainte- 
nance of street lights therein and the election of street light commis- 
sioners in said district,” passed May 25, 1894 (P. L. p. 540; 3 Gen. St., p. 
3669), as amended March 25, 1896 (P. L. p. 182), is constitutional. State 
(Allison, Prosecutor) v. Corker, Assessor. (Mr. George R. Dutton and 
Mr. Charles L. Corbin for plaintiff in error. Mr. Peter W. Stagg for 
defendant in error). Opinion by COLLINS, J., June 16, 1902. 


Justifiable homicide—Intent—Self-defense.—1. Under the law of this 
state, a person upon whom an attempt to rob is being made is justified 
in taking the life of his assailant, even when other and less radical means 
would render the attempt abortive. His right to killis absolute. 2. On 
an indictment for murder, the presence of a specific intent to take life 
is not, standing alone, conclusive that the homicidal act was done with 
deliberation and premeditation. 3. In defending himself from an assault 
made upon him, a person is justified in taking the life of his adversary, 
when that act is, or reasonably appears to be, necessary in order to pre- 
serve his own life, or to protect himself from serious bodily harm. State 
v. Bonofiglio. (Mr. Charles C. Black for plaintiff in error. Mr. J. E. P. 
Abbott for the state). Opinion by GUMMERE, C, J., June 25, 1902. 
Magie, Dixon and Garretson, JJ., dissenting. 


Cancellation of trust deed—Pleading—Sufficiency of bill.—The fail- 
ure of a bill to have a trust deed declared void, to set out facts which 
would enable defendants to answer without embarrassment, rendered 
the bill insufficient, and subject to dismissal, unless amended. Wolters 
v. Schrafft. (Mr. Oscar Keen for appellants. Mr. Samuel F. Bigelow 
for respondent). PER CURIAM, July 21, 1902. Dixon, J., dissenting. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of Kecent Opinions). 


Malicious prosecution—Malice—Probable cause.—1. In an action 
for malicious prosecution defendant’s malice is a prima facie inference 
from the proof of want of probable cause. 2. In an action for malicious 
prosecution the question of the existence of probable cause is for the 
court, if the facts are undisputed; otherwise it is for the jury. 3. In an 
action for malicious prosecution for stealing boards plaintiff proved: 
That before his arrest he notified defendant that he had not stolen the 
property; that its presence on the premises occupied by him was 
unknown to him; that there were two other families, with adult mem- 
bers, living on the premises. That, before the hearing on the complaint 
against him, he stated to defendant that he was innocent, and requested 
the abandonment of the charge, and that he was acquitted of the charge 
after indictment. Held, that the evidence established a prima facie case 
of want of probable cause, and malice, requiring defendant to rebut the 
same. Toth v. Greisen. (Mr. Joseph E. Stricker for prosecutor. Mr. 
W. A. Spencer for defendant). Opinion by FORT, J., April 16, 1902. 


a“ 

Change of venue—Hearing—Refusal to hear application.—It is not 
error for the trial court to refuse to stop the hearing of cases at circuit 
for the purpose of hearing an application for change of venue. Marsh 
v. McLaughlin. (Messrs. Godfrey & Godfrey and Mr. John H. Backes 
for the rule. Mr. D. J. Pancoast opposed). Argued before Depue, C. 


J., and Collins, Garrison and Garretson, JJ. PER CURIAM, April 
24, 1902. 


Municipal improvements—Assessments—Confirmation.—1l. The 
proceedings touching the letting of a contract, and the other requisites 
preliminary to constructing a sewer in the street of a city, will not be 
set aside on certiorari sued out by an abutting landowner who has had 
legal notice of such proceedings, but has not taken any steps to object 
until the contract for the work has been let, and the work thereunder 
completed, and the assessment for benefits made. 2. The confirmation 
by the circuit court of an assessment for benefits will not be reversed 
upon a question of fact upon the application of parties having notice 
and an opportunity to be heard, when there are facts in the record 
returned to sustain the finding of the court that the assessment was laid 
according to the peculiar benefits received from the improvement. 
3. The fixing of a special amount of benefits for each lot is not an 
objectionable method of assessment, if it appears that the amount so 
fixed was determined upon the basis of the peculiar benefit received by 
each lot from the improvement. 4. The act entitled “A further supple- 
ment to an act entitled ‘An act to authorize cities to construct sewers 
and drains, and to provide for the payment of the cost thereof,’ approved 
March 8, 1882,” which supplement was approved March 11, 1893 (Laws 
1893, p. 230), is not unconstitutional because of a provision which permits 
a city, when constructing a sewer, to lay the necessary pipe for house 
connections from the sewer to the curb line of each abutting lot, and 
which authorizes the charging of the whole cost thereof upon the 
abutting premises. 5. A requirement for a sewer connection with a 
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dwelling on premises abutting on a sewer in a city is within the power 
of the local authorities under the laws of this state governing sanitation 
and the public health, and this requirement may be anticipated for 
inunicipal convenience, and as a necessary police regulation, at the time 
the sewer is constructed. 6. A statute conferring upon cities the right 
to assess the whole cost of the connection with the sewer in a street 
in front of an abutting landowner is not an exercise of the power of 
eminent domain, or the taking of private property for public use with- 
out just compensation, but is within the power of the legislature, as an 
incident of the police power of the state. State (Van Wagoner, Prose- 
cutor) v. Mayor, Etc., of City of Paterson. (Mr. John B. Humphreys 
for prosecutor. Mr. Michael Dunn for defendant). Argued before Van 
Syckel, Fort and Garretson, JJ. Opinion by FORT, J., April 25, 1902. 


Intoxicating liquors—lIllegal sale—License.—1. Under the fortieth 
section of the charter of Hoboken (P. L. 1855, pp. 448, 466, 467; P. L. 
1859, p. 654), ordinances to regulate the sale of intoxicating drinks may 
lawfully prescribe punishment for their violation. 2. Where the sale of 
intoxicating drinks is made dependent upon municipal license or regula- 
tion, it is competent to ordain that licenses shall be granted on condition 
of forfeiture for violation of the regulative ordinance. 3. The sale of 
intoxicating drinks at retail is not one of the privileges or immunities of 
citizenship protected by the United States Constitution or the fourteenth 
amendment thereto. It may be entirely prohibited; and its regulation, 
when permitted, is at the discretion of the several states. 4. It is a valid 
police regulation of the sale of intoxicating drinks that women shail not 
be employed in connection therewith. Such a regulation is not a denial 
to women of the equal protection of the laws assured by said amendinent. 
5. It is no ground of objection to such a regulation that the licensing of 
women as proprietors of places where intoxicating drinks may be sold 
is not also forbidden, or that the wife of a licensed male proprietor is 
allowed to sell or distribute such drinks. Mayor, Etc., of City of Hoboken 
v. Goodman. (Mr. John J. Weller for plaintiff. Mr. James F. Minturn 
and Mr. Horace L. Allen for defendant). Argued before Dixon and 
Collins, JJ. Opinion by COLLINS, J., May 9, 1902. 


Licenses—Stage drivers—Constitutional law.—1. An _ ordinance 
requiring the owner or driver of a stage used in the transportation of 
passengers to obtain a license therefor is within the authority given to 
borough councils by the act of April 24, 1897 (P. L. pp. 285, 298, Sec. 
28), “to license and regulate the use of stages used in the transportation 
of passengers.” 2. An ordinance which directs that a person sentenced 
to pay a fine for violating it, and failing to pay the fine, shall be impris- 
oned for thirty days, but that the magistrate may, in his discretion, for 
such default, sentence to imprisonment for less time, will support a 
sentence for thirty days. 3. Under section 11 of the Borough act of 
1897 (P. L. p. 285), irregularities in the proceedings of the borough 
magistrate may be rectified on the appeal to the Common Pleas. 4. A 
law requiring that stages used for the transportation of passengers should 
be licensed, and providing that persons violating the law might be fined 
$100.00, or imprisoned for ninety days, does not deny to the drivers of 
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such stages the equal protection of the laws, or subject them to cruel and 
unusual punishment. Borough of Belmar v. Barkalow. Mr. R. Ten 
Broeck Stout for prosecutor. Mr. H. H. Wainwright for defendant). 
Argued before Collins and Dixon, JJ. Opinion by DIXON, J., May 
27, 1902. 


Contracts—Validity—Contravention of statutory regulations.—A 
contract made in contravention of the statutory regulations of a state, 
and unenforceable in its courts, is not ipso facto void. Alleghany Co. v. 
Allen. (Mr. James A. Gordon for plaintiff. Mr. Sherrerd Depue for 
defendants). Argued before Gummere, C. J., and Garrison, Collins and 
Pitney, JJ. Opinion by GARRISON, J., June 9, 1902. 


Municipal corporations—Police department—Unknown dead.— 
1. A municipal board invested with authority to make rules and regula- 
tions for the government of the police department of a city may lawfully 
adopt rules regulating the removal of dead bodies from the streets and 
public places, by delivery to friends or relatives claiming them, or to the 
morgue, where one is provided by law for that purpose. Such power 
is derived from the authority granted to make police regulations. 2. 
Where the authority granted is limited to the making of rules and regula- 
tions not in conflict with the constitution and laws of the state, rules 
formulated by the municipal board to promote the health or general 
welfare of the city, when their validity is challenged, will receive a 
favorable construction, and will be sustained by the court unless their 
invalidity is made to clearly appear. 3. Where rules were made by 
such board regulating the removal of unknown dead from the public 
streets, which rules were silent as to giving notice to a coroner of the 
finding of such dead, it was held, on review, that such rules were not 
invalid as in conflict with a statute requiring the police officers of any 
city to give notice to a coroner of the finding of all unknown dead; the 
court holding that the rules were intended for the protection of the public 
health and comfort, and not for the purpose of interfering with the 
requirements of the statute as to the mode of their enforcement. State 
(Wyse, Prosecutor) v. Board of Police Com’rs of Jersey City. (Mr. 
John J. Mulvaney for prosecutor. Mr. George L. Record for defend- 
ant). Argued before Fort, Pitney and Hendrickson, JJ. Opinion by 
HENDRICKSON, J., June 9, 1902. 


Street railroad—Injury to pedestrian—Negligence.—A motorman 
is not chargeable with negligence because he fails to apprehend that a 
boy who is riding on the back of a wagon will jump from the wagon 
and run under his car while he is engaged in looking at the wagon in 
order to pass it without a collision. Baier v. Camden & S. Ry. Co. 
(Mr. J. W. Wescott for plaintiff. Mr. D. J. Pancoast and Mr. J. H. 
Gaskill for defendant). Argued before the Chief Justice and Van 
Syckel, Garrison and Garretson, JJ. Opinion by VAN SYCKEL, J., 
June 9, 1902. 


Change of venue.—A venue will be changed to the county in which 
the cause of action arose, where it appears that the witnesses on both 
sides and the defendants all reside in that county, and that the plaintiff 
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also resided there up to within a few days of the time he instituted his 
suit, and where it further appears that there is reasonable ground to 
believe that the plaintiff went to the county of the venue for the sole 
purpose of laying it there. Herbert v. Terhune. (Mr. Marshall Van 
Winkle for plaintiff. Mr. Edmund Wilson for defendants). Argued 
before Fort, Hendrickson and Pitney, JJ. Opinion by FORT, J., June 
9, 1902. 


Mayor—Term of office—Appointment by predecessor—Substitute 
policemen.—1. Under the act entitled “An act relative to the time of 
election and appointment and terms of office of officers elected or 
appointed in cities of this state,” approved February 28, 1901 (P. L. 
1901, p. 41), the term of office of the present mayor of the city of 
Camden began at twelve o’clock noon of January 1, 1902. 2. His pre- 
decessor in office could make an appointment to any position which 
the mayor had the legal right to fill at any time prior to twelve o’clock 
noon of January 1, 1902. 3. The two substitute or chance policemen 
of the city of Camden proyided for by city ordinance are members of 
the police force of that city, and cannot be removed except for cause 
and after hearing. State (Bakely, Prosecutor) v. Nowrey. (Mr. H. C. 
Kramer and Mr. E. G. C. Bleakly for prosecutor. Mr. Howard Carrow 
for respondent). Argued before Fort, Hendrickson and Pitney, JJ. 
Opinion by FORT, J., June 9, 1902. 


Taxation—Franchise tax—Corporations exercising municipal fran- 
chise.—1. P. L. 1900, p. 502, imposes a franchise tax on certain corpora- 
tions, and section 8 provides that the act “shall not be considered to 
apply” to any corporation which has not or may not exercise any 
municipal franchise. Held, that section 8 is not invalid as a legislative 
attempt to control the courts in the interpretation of statutes, but is a 
limitation of the scope of the act itself, being equivalent to a provision 
that the act should not apply to the specified corporations. 2. Section 
8 is not invalid on the ground that it nullifies the whole act because cor- 
porate franchises are the subject of legislative, and not municipal, grant, 
so that no corporation of the state can exercise any municipal franchise, 
but the franchises referred to are such as are granted by the legislature 
on condition that they be not exercised without first obtaining the 
consent of the municipality within whose limits the franchise is to be 
exercised. State ex rel. State Board of Assessors v. Plainfield Water 
Supply Co. (Mr. S. H. Grey, Atty. Gen., for relators. Mr. Frank 
3ergen for respondent). Argued before Gummere, C. J., and Garrison, 
Collins and Pitney, JJ. Opinion by GUMMERE, C-. J., June 9, 1902. 


Attachment—Dissolution—Grounds.—1. A motion to release prop- 
erty from the lien of an attachment on the ground that the plaintiff's 
claim is one for which an attachment cannot lawfully be issued may 
be made after a general appearance has been entered by the defendant. 
2. The claim as stated in this case is one for which an attachment may 
lawfully be issued. Sullivan v. Moffat. (Messrs. Garrison, McManus 
& Enright for plaintiff. Mr. Charles W. Parker for defendants). 
Argued before Collins and Dixon, JJ. Opinion by DIXON, J., June 9, 
1902. 





316 THE NEW JERSEY LAW JOURNAL. 


Torts of wife—Liability of husband.—1. The torts or frauds of a wife 
for which a husband was liable at common law were such as were torts 
simpliciter, or cases of pure, simple tort, and not where the substantive 
basis of the tort was the contract of the wife. 2. A wife alone is liable 
for her torts, when committed in the management and control of her 
separate property, since the statutes relating to married women. D. 
Wolff & Co. v. Lozier. (Miss Mary Philbrook for prosecutor. Mr. I. 
Faerber Goldenhorn for defendant). Argued before Fort, Hendrickson 
and Pitney, JJ. Opinion by FORT, J., June 9, 1902. 


Penal statutes—Construction—Elections.—1. The rule that penal 
statutes must be construed strictly is perhaps not less old than construc- 
tion itself. It is founded on the tenderness of the law for the rights of 
individuals, and on the plain principle that the power of punishment 
is vested in the legislative, not the judicial, department. 2. The intention 
of the legislature is to be collected from the words they employ. Where 
there is no ambiguity in the words, there is no room for construction. 
To determine that a case is within the intention of a statute, its language 
must authorize us to say so. 3. The indictment in this case is drawn 
under section 217 of the act entitled “An act to regulate elections 
(Revision 1898), approved April 4, 1898” (P. L. 1898, p. 237), and 
charges the defendant with willful fraud in his duties as a judge of a 
primary election held for the selection of a delegate to attend the state 
convention of the Democratic party to nominate a candidate of that 
party to be voted for for the office of governor. Held, that this section 
does not apply to primaries for the selection of delegates to conventions 
to nominate candidates, but only to primaries held for the purpose of 
nominating candidates for state, city and county offices. Woodruff v. 
State. (Mr. Elvin W. Crane and Mr. James R. Nugent for prosecutor. 
Mr. Chandler W. Riker and Mr. Louis Hood for defendant). Argued 
before Fort, Hendrickson and Pitney, JJ. Opinion by FORT, J., June 
9, 1902. 


Ejectment—Title to maintain—Pleading.—1. In an action of eject- 
ment the plaintiff must trace his title back to some one who is shown to 
have been in possession of the locus in quo, or, failing in that, he must 
show that his grantor acquired title from the original proprietors. If 
the plaintiff fails to establish a good paper title, where his case depends 
wholly upon his paper title, the judgment must go against him. 2. The 
fact that the defendant, in his bill of particulars, claims title by adverse 
possession, does not admit that the plaintiff has a good paper title. 
3. The lands of Jeremiah Leeds, of which the locus in quo was part, 
were in 1839, upon petition of his heirs, under the decree of a court of 
competent jurisdiction, divided by commissioners among his heirs. In 
the execution of their duty the commissioners went upon the land, 
assigned the shares and made their report in writing to the court, which 
was duly confirmed, and is on record. Held, that these partition pro- 
ceedings were such an open, public declaration of the right to possession 
by the agents or representatives of the heirs of Jeremiah Leeds as to be 
tantamount to an occupation by the heirs themselves, through whom 
the plaintiff’s paper title is derived. 4. Tax receipts were not competent 
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evidence to support the title of the plaintiff. Troth v. Smith. 
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(Mr. 


Allen B. Endicott for plaintiff. Messrs. Thompson & Cole for defend- 


ant). 


Argued before the Chief Justice and Van Syckel, Garrison and 


Garretson, JJ. Opinion by VAN SYCKEL, J., June 9, 1902. 


Trial—Instructions—Abstract 
abstract propositions is not error. 
Co. 


defendant). 


propositions.—Failure to 
Mehkanyies v. North Jersey St. Ry. 
(Mr. Leonard Kalisch for plaintiff. 
Argued before the Chief Justice and Van Syckel, Garrison 


charge 


Mr. George T. Werts for 


and Garretson, JJ. PER CURIAM, June 9, 1902. 
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STATE NOTES. 
A compromise has at last been 
made in the well-known case of 
Graham vy. The Consolidated Trac- 
tion Company, which has_ been 
before the courts for the past six 
years. The matter is to be settled 
by the payment to Graham of 
$1,000 cash and the costs of the 
various appeals, amounting to 
about $3,000. When the first suit 
was brought against the company 
a verdict of $5,000 was awarded, 
but, on appeal, Mr. Justice Gum- 
mere handed down the famous 
decision, which was concurred in 
by the courts of appeal, and which 
the newspapers misreported as 
holding that one dollar was all that 
the father could collect as a penalty 
for killing his child. The company 
would have saved ten times the sum 
paid if it had made such an offer at 
the beginning of the litigation. 
The Atlantic County Bar Asso- 
ciation has opened its law library in 
the Law building, Atlantic City. 
Something like a thousand legal 
volumes have been collected and 
form the foundation of what will 
doubtless prove an important con- 
venience to the local legal frater- 
nity. Mr. William M. Clevenger, 


the secretary of the association, is 
the custodian of the library for the 
present. The library includes the 
private collection of the late August 
Stephany, which passed to the late 
Robert E. Stephany, and which has 
been placed temporarily at the dis- 
posal of the Bar association through 
the kindness of the executors of 
the latter’s estate. It is the most 
extensive collection of law books in 
the county and takes up almost an 
entire wall. Several sets of New 
York, etc., Reports have also been 
added. 





STEEL CORPORATION WINS. 


The Court of Errors and Appeals, 
on September 19, by a vote of eight 
to three, decided in favor of the 
United States Steel Corporation in 
the suit brought by Mrs. Miriam 
Berger to restrain the corporation 
from converting $200,000,000 seven 
per cent. preferred stock into five 
per cent. second mortgage bonds. 

Vice Chancellor Emery, in the 
Chancery court, granted an injunc- 
tion restraining the company from 
carrying out its purpose. The 
decision of the Court of Errors and 
Appeals is a reversal of the Vice 
Chancellor’s decision, and leaves 
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the United States Steel Corpora- 
tion free to carry out its project so 
far as the Berger litigation is con- 
cerned. 

No opinion was filed, the court 
simply announcing its decision. 
The opinion will be filed later, to be 
written by Mr. Justice Van Syckel. 
Mr. Justice Garrison will write the 
dissenting opinion. 

The effect of the decision upon 
the pending litigation in the Court 
of Chancery to enjoin the proposed 
conversion will depend upon the 
grounds of reversal, but it is 
asserted with some confidence by 
lawyers that the decision will vir- 
tually throw all the litigations out 
of court. 


TEXT-BOOKS FOR LAW STUDENTS 


The subjects and text books 
recommended to law students at 


the June term, 1883, by the then 
Rar examiners, and which are now 
“CCOn mcncca by : : 


re-7cecomi the Stat 
3oard of Examiners, are considered 
as recommended until the Feb- 


ruary term, 1904: 
FOR COUNSELOR’S LICENSE. 


The Constitution of the United 
States and that of New Jersey. 

The law of real estate contained 
in the Second Book of Blackstone’s 
Commentaries, and the modifica- 
tions of it made by statute and by 
subsequent decisions, 

The principles of equity jurispru- 
dence and pleading. Text-books 
suggested: Adams’ Equity; Heard’s 
Principles of Equity Pleading (not 
the Precedents), 

Criminal law; definitions and gen- 
eral principles. Reading required: 
Fourth Book of Blackstone; the 
Crimes act in the Revision. Con- 
sult, also, May on the Law of 
Crimes. 

The principles of the law of prin- 
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cipal and surety; of the law of part- 
nership; of the law of property. 
Contracts of married women. 

Riparian rights. 

The jurisdiction of the Federal 
courts. 

The statutes of New Jersey on the 
following subjects: Conveyances, 
Corporations, Descent, Divorce, 
Ejectment, Evidence, Frauds and 
Fraudulent Conveyances, Habeas 
Corpus, Infants, Insolvent Debtors, 
Married Women, Mehcanics’ 
Liens, Mortgages, Partition, Sale 
of Land, Taxes, Wills. 


FOR ATTORNEY’S LICENSE. 


The Constitution of the United 
States and that of New Jersey. 

The introduction to Blackstone’s 
Commentaries, especially the first 
three sections. The First Book of 
Blackstone, and especially the fol- 
lowing portions of it: Chapter 1; 
chapter 2, so far as it relates to the 
constitution, powers and privileges 
of Parliament; chapter 7; chapter 8, 
sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 
15, 16, 17, 18; chapters 9 to 18 in- 
clusive; the Third Book of Black- 
stone. 

The courts of New Jersey, their 
names, nature, and _ jurisdiction. 
Consult (Articles on the Courts of 
New Jersey, by Mr. E. Q. Keasbey, 
in Vol. 17 of the New Jersey Law 
Journal, and by Mr. W. M. Cleven- 
ger, in Vol. 18;* or) 4 Griffith’s 
Register; title, “New Jersey,” and 
also the Constitution and Statutes. 

Pleading and practice at common 
law as modified by our statutes, es- 
pecially the practice act and the at- 
tachment act. 


* These articles were not in the list of text- 
books, as published in 1883, having been written 
since then. The present examiners refer to them 
for the convenience of those students who may 
not have access to Griffith’s Register. But stu- 
dents should be advised that the ‘‘County Courts” 
mentioned by Mr. Clevenger (p. 168) were not or- 
ganized. The act of 1895, creating them, was sub- 
sequently held unconstitutional. Schalk v. 
Wrightson, 29 Vr. 50. 
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Proceedings in common law suits 
from beginning to end: Consult 3 
Blackstone’s Commentaries, Steph- 
en on Pleading, and the Statutes of 
New Jersey. 

Ordinary equity practice. 

Practice in the surrogate’s office 
and in the Orphans’ courts and on 
appeal. 

General principles of the law of 
contracts: Smith on Contracts. 

General principles of the law of 
sales of personal property. Gen- 
eral principles of the law of bail- 
ments; of agency, of negotiable 
paper. 

The text books required on the 
above four subjects are 3 Black- 
stone and Part 5 of Kent’s Com- 
mentaries. 

Evidence; definitions and gen- 
eral principles: 1 Greenleaf’s Evi- 
dence. 

Wills—execution and _ probate; 
executors and administrators; see 3 
Blackstone and the Statutes of New 
Jersey. 

The general principles of the law 
of torts. Text books suggested: 
3 Blackstone, Addison on Torts 
(abridged edition, Little, Brown & 
Co., 1870), or Underhill on Torts. 

THE GAMBLING CASES. 


Mr. Justice Fort, with the aid of 
the Monmouth Grand Jury, has ef- 
fectually cleared Long Branch of 
the gamblers which have cursed 


that resort for many years. The 
gamblers having pleaded guilty and 
paid their fines and removed to Sar- 
atoga, or elsewhere, Long Branch 
breathes freer. Mr. Justice Fort 
discharged the Monmouth Grand 
Jury for the May term and, in 
discharging them, thanked them 
for performing their duties with 
promptness and efficiency. Among 
other things he said: “In the de- 
struction of gambling and its at- 


tendant evils, it has been suggested 
that Long Branch will be injured. 
Even if that be true it would count 
for naught with the court in the ad- 
ministration of the law, but it is 
not true. With the destruction of 
vice at this well established and 
popular seaside resort, will come 
old time repute and _ prosperity. 
Twenty years ago Long Branch 
was the Mecca of all the people. 
The great and good in all the land 
looked to it as the ideal summer 
resort. Why should it not be so 
to-day? * * * * It was only 
through your fidelity to duty that 
the court was enabled to let it be 
known in no uncertain way that in 
Monmouth county, now, and al- 
ways, the laws will be enforced and 
must be obeyed, not some of the 
laws, but all of the laws.” 

In Atlantic county Mr. Justice 
Hendrickson has also made an at- 
tempt to secure the enforcement of 
the laws, so that the gamblers may 
be driven out of Atlantic City, but 
the Grand Jury has adjourned with- 
out finding indictments, under the 
plea that they could not secure suf- 
ficient evidence. Of course, 
the evidence was forthcoming and 
could have been obtained if the 
Grand Jury had been disposed to 
take action similar to the Mon- 
mouth Grand Jury. The plea was 
made that witnesses failed to attend 
court, but no compulsory process 
was asked for to secure their at- 
tendance and the Grand Jury ad- 
journed. It is more than likely 
that at the next term of court the 
matter will be renewed and, it is 
hoped, with different results, Neith- 
er Atlantic City nor Long Branch 
can afford to be cursed with the 
gamblers who come into the State 
from New York and Pniladelphia 
and engage in their, unlawful enter- 
prises. In discharging the Grand 
Jury, Mr. Justice Hendrickson said: 
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“It has come to the knowledge of 
the court that gambling places have 
carried on their traffic in a manner 
not usual in that city. I think, asa 
rule, the city has been protected 
against that thing. They have been 
excluded from operating in other 
cities and have gone to Atlantic 
City to ply their avocation to the 
annoyance of the property owners 
and taxpayers. * * * If the 
witnesses are not at hand the Grand 
Jury has the power to send for them 
in order that this practice may be 
broken up.” 


THE “ BLACK CAP.” 

At the coronation every occupant 
of the Bénch carried his black cap. 
This sombre portion of the judicial 
wardrobe has become so associated 
with the death sentence that its true 
character is not understood. . The 
black cap is an essential part of a 
judge’s costume on all State occa- 
sions. Every judge who goes to 
St. Paul’s the first Sunday in Trin- 
ity Term carries his black cap in his 
hand. Even the Chancery judge, 
who, of course, never presides at a 
criminal trial, is never without the 
black cap. The black cap, though 
not used exclusively in connection 
with the death sentence, yet owes 
its origin to it. According to Ser- 
geant Pulling, the quoiffe was orig- 
inally of white lawn or silk, forming 
a close-fitting head cover, and the 
sergeants who were under an obli- 
gation to their order to display it 
had the privilege of remaining cov- 
ered even in the Royal presence. 
“Neither the justice nor yet the ser- 
geant,” runs a quaint old authority, 
“shall ever put off the quoiffe, no 
not in the King’s presence, though 
he be in talk with His Majesty’s 
Highness.” The black cap, which 
some persons have confused with 
the quoiffe, was designed as a token 
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of sorrow or mourning to cover the 
quoiffe when sentence of death was 
being passed. This was the one 
occasion on which, by the ancient 
rules of the sergeants, the quoiffe 
was allowed to be hidden. It was 
intended to indicate that the admin- 
istrator of justice pronounced the 
dread decree in sorrow as well as in 
anger. 





HE WOULD TAKE A JURY. 


“Have you an attorney?” asked 
the court—‘“a lawyer?” 

“T hain’t,” he said simply. 

“Do you want one?” 

“What’s the use uv him?” 

“He will defend you.” 

“You mean he'll get me off?” 

“He'll try to.” 

“But can he?” 

“That’s for the jury to say.” 

“Kin the jury do it?” 

“Yes; the case is left to them.” 

“And they kin get me off?” 

“Certainly.” 

“Well, then, ef its just the same 
to you, I'll take a jury.” 





PAMPHLETS REOEIVED. 
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Clerks. A Paper read by Frank- 
lin M. Danaher, of Albany, N. 
Y., member of the New York 
State Board of Law Examiners, 
before the Section of Legal Edu- 
cation of the American Bar Asso- 
ciation, at Saratoga Springs, N. 
Y., August 29,1902. Pp. 21. 

ADDRESS BY JOSIAH MAR- 
VEL, Esq., Department of Fi- 
nance and Economy of the Uni- 
versity of Pennsylvania, May 14, 
1902. Delaware Corporations. 
1902. Published and distributed 
by the Delaware Charter Guar- 
antee and Trust Co., Wilming- 
ton, Delaware. Illustrated. Pp. 
24. 





